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To the chairman and the planning committee, 

 

In the interests of fairness, my neighbours made a late briefing note so I 

would also like the opportunity to do so. 

 

Enclosed is a signed witness statement from Greg Gilding the surveyor who 

submitted the original drawings for the lawful development certificate in 

early 2015 .The LPD accepted these drawings and dimensions and issued 

the LD Certificate. 

 

Out of my many neighbours five in front of Monton took exception to the 

LD certificate. After finding the dormer was lawful they started to find 

problems with the build to bring its legality into question. They complained 

that the ridge height had been significantly increased. 

 

The LPD instructed NPS surveyors to investigate, they stated in there 

methodology that they were only engaged to look at the ridge and nothing 

else. The conclusion on the ridge in the NPS report was:          

        

"If any alteration of the ridge height has occurred it’s in the 

region of 25mm maximum at the gable ends, as these are 

higher than the main central part of the ridge ,it is possible 

that the majority of the ridge is in fact lower than originally 

found." 

 

The original officer’s report to the committee on page 49 stated "the works 

as constructed raised the eaves height by 75mm and the ridge height by 

between 25 and 75 mm." 

 

This is not what NPS found and is a totally unsubstantiated statement 

based on absolutely no evidence whatsoever. 

 

We can only assume that the second barristers opinion states the obvious 

measure the extent of the ALLEGED breach at Monton. In other words have 

I done anything wrong? So we presume that's the reason for the second 

surveyors report. 
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Lambeth Smith Hampton were instructed and came to Monton for a full 

day with the most up-to-date scanning, equipment accurate to one 

millimetre. So what does the report show? ALL the measurements for the 

ridge show the ridge to be lower than the original height. This CONFIRMS 

the NPS conclusion. Seven measurements where then taken from the eaves, 

five of these show the eaves to be lower than the original height. 

Measurement no.5 and no.14 show the eaves to be 111mm and 94mm 

higher than original. Even a lay person who has been to Monton can see 

that all the eaves are perfectly level horizontally; as I explained at the last 

planning meeting the old Tarmac had been taken off the original concrete 

drive at these two points. 

 

These two surveyors’ reports instructed by SLDC clearly prove what I have 

stated all along, and that is that I have done nothing wrong. From the very 

start I stated that I placed 65mm rafters on top of the existing rafters, but 

only after letting down or re forming the original in a different building 

detail. 

 

Finally as I stated at the planning meeting I have sympathy with the 

neighbours in the Nook and Ashgarth at their loss of privacy, I proposed a 

screen which was rejected. I now propose opaque glass in three windows. I 

wish to respectfully remind committee that I have done nothing wrong and 

again the evidence supports this. I don’t have to do anything.  

 

Please can this witch hunt stop and instead I ask you to rely on the 

evidence that is in front of you. 

 

 

           Thank you, Trevor Wilson 
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  2 

 

Introduction and Factual Background 

 

1. I am instructed by Ms Fiona Hasson in relation to a dormer extension on land at 

Monton, Cart Lane, Grange-Over-Sands, Cumbria, LA11 7AB (“the site”). Those 

instructing live near to the site, and it is my understanding that a number of 

properties are directly and adversely affected by the dormer, including one Grade 

II listed building and others in the Grange-over-Sands Conservation Area.  

 

2. To the west of the site are two bungalows, to the south west the site abuts the 

rear gardens of further semi-detached properties, to the south east the site abuts 

the gardens of yet another pair of semi-detached bungalows, and to the east and 

north east faces onto the longer rear gardens of Nos 14 and 12 Cart Lane. No 12 

Cart Lane ‘Monks Rest’ is Grade II listed. To the north east, separated from the 

site by Cart Lane, are four further dwellings. The eastern boundary of the site 

forms the boundary with the Grange-over-Sands Conservation Area.  

 

3. The dormer was erected pursuant to a certificate of lawfulness of proposed use 

or development (reference SL/2015/0225) being issued by South Lakeland 

District Council (“the Council”) on 19 June 2015 for the development of “rear 

dormer, conversion of roofspace and alterations to windows” (“the CLOPUD”). 

 

4. The reasoning given for the grant of the CLOPUD was:  

 

“The dimension and position of the proposed roof extension is 
considered a permitted development under Schedule 2, Part 1 Class A 
of the Town and Country Planning (General Permitted Development) 
Order 1995 (as amended).”  

 

5. The Town Council characterised the development as “overbearing, un-

neighbourly and intrusive in the extreme.” I have been provided with 

photographs, including one taken from a child’s bedroom which demonstrate the 
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extent of the influence and dominance of the dormer over neighbouring 

properties. The local residents instructed solicitors in order to challenge the issue 

of the CLOPUD, and went so far as to send a pre action protocol letter to the 

Council. However, it is my understanding that this action was forestalled by the 

Council’s reassurance (dated 4 August 2015) that the works carried out to the 

property were no longer permitted development and enforcement action would 

be taken. There was also correspondence from the Council threatening local 

residents with costs if they pursued a claim for judicial review. Reference was 

made to the six week deadline being passed (given that the decision was made 

on 19 June 2015) but I note that the residents were not provided with a copy of 

the officer’s report on the CLOPUD until September 2015. 

 

6. The works which were eventually carried out following issue of the CLOPUD 

were in order to provide an ‘upside down’ arrangement with the living / kitchen 

accommodation on the upper floor and bedrooms on ground floor, thus the 

dormer is used much more extensively than a typical dormer extension used for a 

bedroom. Other works included the demolition and replacement of a garage with 

an enlarged garage and utility room. The roof of the garage is now continuous 

with the roof of the dwelling. The roof of the dwelling itself was also raised during 

the works to construct the dormer extension. 

 

7. An issue raised by local residents was whether the description of the 

development in the CLOPUD was correct, in that the front of the property was the 

gable elevation facing towards Cart Lane, and so the rear elevation would be the 

gable end facing south west (the side opposite the front of the property), in 

relation to the condition at Class B.2(c) of the Town and Country Planning 

(General Permitted Development) Order 1995 (“the 1995 GPDO”) (as applied 

when the CLOPUD was applied for). 

 

8. The Council concluded that this was an issue of planning judgement for the 

planning officer to consider, based on the facts, and that the officer’s 

interpretation that the south east elevation was the rear elevation was correct. 
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This was considered  to be “a rational view”, as the officer attended the site twice 

to see for himself the facts on the ground. Reference was made to the “functional 

rear of the property”, which faced south east, consistent with the rear door 

marked on the application plans. This meant, according to the Council, that the 

conditions set out in Class B.2 of the 1995 GPDO in relation to obscure glazing / 

fixed windows were not relevant. The Chief Executive in investigating a Stage 3 

Complaint by local residents concluded the same.  

 

9. The Council therefore considers that the CLOPUD stands and is a material 

consideration in any assessment of any proposed development at the 

property.  

 

10. This is reflected in the 25 February 2016 officer’s report to the Council’s Planning 

Committee, recommending that it would not be expedient or in the public interest 

to take any enforcement action in respect of works to the roof and eaves. The 

report noted that: 

 

“[t]he pattern of development already creates a degree of overlooking 
across the intersecting garden areas of the various properties. This is 
mediated by the fact that the gardens have varying amounts of trees 
and planting that reduces the perception of overlooking.” (page 22).  

 

11. I note in passing that this does not consider at all that trees and planting can die 

or be cut back and whereas any built development which creates unacceptable 

overlooking would be permanent. It is also wrong to consider that people should 

have to plant or maintain tree cover in their own garden to mitigate what would 

otherwise be unacceptable overlooking by way of unauthorised development 

carried out for the pure private benefit of an adjacent landowner. 

 

12. The Council’s Planning Committee disagreed with the officer’s report and an 

enforcement notice was duly issued. This was duly appealed and the appeal 

came before the legally qualified planner, Inspector Freer BA (Hons) LLM 

MRTPI. He published his decision on 4 April 2017  (reference: 
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APP/M0933/C/16/3153405). Inspector Freer quashed the enforcement notice on 

the grounds that it did not accurately specify the breach of planning control, 

specifically that the notice did not specify that the dormer window was 

constructed without planning permission. The Inspector’s reasoning was that the 

construction of the dormer was part and parcel of the same operation undertaken 

in raising the level of the roof. This follows a long line of well-known case law 

familiar to those instructing. 

 

13. On 12 July 2017 an information pack was published to inform the Council’s 

Planning Committee meeting on 20 July 2017. This meeting will determine 

whether to pursue enforcement action against the landowner for the unlawful 

raising of the roof and the consequentially unlawful dormer. The officer’s report 

within the information pack provides (with apologies for the extensive quotation, 

but this is required): 

 

“The Report to Planning Committee of 25 February 2016 (based on 
officers’ observations, the NPS Report and evidence presented by 
residents) clearly established that the works to the roof and eaves 
were in breach of planning control and that these works were not 
permitted development.  

The Inspector’s decision adds a further element in determining that the 
dormer by virtue of being built at the same time as the other works to 
the house is included as part of these works and should therefore be 
considered in totality as a single building operation. Whilst this is 
contrary to the legal opinion that SLDC had previously obtained from 
Counsel before serving the Enforcement Notice, it is accepted that all 
operations carried out to the roof should be considered together.  

In recognition of the outcomes from the Inspector’s decision, SLDC has 
commissioned a further Surveyor’s report. This report indicates that 
there have been changes in the dimensions from those as shown on 
the plans submitted for the Certificate of Lawful Development when 
compared to the dormer extension as built.  

 

…It is important that Members should appreciate that, notwithstanding 
the legitimacy (or lack thereof) of the works that have been carried out, 
the Certificate of Lawful Development still stands as a material 
consideration in the assessment of any of the proposed development 
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at the property. The ‘fall back’ position of reconstructing the roof in 
accordance with the works authorised by the Certificate of Lawful 
Development is seen as a genuine position which should be given 
significant weight. 

In the context of the loss of amenity/harm to nearby residents, a 
necessary process is to attempt to ‘unpick’ the various elements of the 
dormer/roof alterations. The direct result of the additional 75mm rafter 
being laid on top of the existing rafter is a change in the height of the 
plane of the roof. If the increase in ridge height and height of the roof is 
considered in isolation without the complication of the dormer then the 
overall increase in the height of the ridge eaves and roof plane is no 
more than 75mm. In the context of the roof alone it is considered a 
minor change. Realistically the potential harm to residential amenity 
created by the increase of height of the eaves and the ridge are minor 
and the extra potential for loss of light or outlook are extremely limited.  

Notwithstanding this position the deviation of the dormer as built from 
that as proposed/shown on the plans for the Certificate of Lawful 
Development is still considered minor. Overall the dormer as built is 
materially little different to that as shown on the plans for the Certificate 
of Lawful Development.  

The defining issue is therefore the dormer window and the impacts that 
this has on either the real or perceived harm/ loss of amenity for 
nearby residential properties. The dormer window undoubtedly forms a 
dominant visual feature on the south east facing roof plane of ‘Monton’ 
and presents varying visual impacts.  

The main harm to neighbour amenity relates to the direct window to 
window separation at first floor level between Monton and properties 
along the Orchard with lesser impacts on the rear facing windows and 
gardens for those properties along Cart Lane. When viewed on plan 
the rear gardens for properties along The Orchard vary in depth and 
are noticeably short. At most these gardens measure approximately 10 
metres in depth. In the case of Ashgarth and The Nook the garden 
depth ranges from 7 to 8 metres with, at first floor level, the effective 
window to window separation being approximately 12 to 14 metres. 
The relative shortness of this distance is modified by the oblique angle 
between Monton and the rear elevations of Ashgarth and the Nook. At 
these distances there is an undoubted sense of the proximity and 
overlooking from the clear glazed windows of the closest part of the 
dormer. Moreover this part of the upstairs room of Monton is used as 
the kitchen which would cause greater overlooking than from bedroom 
windows. That the applicant recognises an issue of privacy is perhaps 
evidenced by the installation of vertical blinds to three of the glazed 
panels.  
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The dormer window is set some 28 m from the rear windows of No 16 
Cart lane and 30 metres from No 18. These two properties have some 
limited garden vegetation as screening. In terms of No 14 and No 12 
Cart Lane the equivalent dormer to rear window distance ranges 
between 37 & 44 metres.  

The normal acceptable residential separation distance between 
windows is regarded as 21m. Even if an allowance is made for the 
elevated nature of the first floor habitable rooms in the dormer, the 
window to window separation distances with regards these properties 
are considered acceptable in planning terms. (See Appendix 4)  

In terms of the window to garden boundary distances these are at an 
angle and are for No 14 between 5 & 9 metres and for No 12 in excess 
of 8 metres. The garden for No 12 is covered in shrubs and trees, 
whereas that for No 14 is less vegetated.  

In terms of dormer to garden distances for No 16 & 18, these are in 
excess of 11 metres and are at an angle to the dormer. There is also 
some screening to No 18 afforded by intervening planting in the garden 
of The Nook. There is a perception of overlooking that is exacerbated 
by the relative change in levels and the paucity of planting in those 
gardens.  

…. 

The development is neutral in how it responds to local distinctiveness; 
however it will preserve and enhance the Grange Conservation Area. 
The proposals would therefore comply with policies CS8.2, CS8.6 and 
CS8.10 of the South Lakeland Core Strategy, policies C16 and S2 of 
the South Lakeland Local Plan and paras 17,129 and 131 of the 
NPPF.  

CONCLUSION 

Notwithstanding the Certificate of Lawful Development, the dormer as 
built now falls within the scope of the breach of planning control and 
may be considered in terms of the issue of the harm caused by 
overlooking or being overbearing. On this basis, officers consider that it 
is now appropriate to take proportionate enforcement action regarding 
the uncomfortable relationship/harm created by the first floor window to 
window relationship with, in particular, properties Ashgarth and the 
Nook  

It is accepted that the dormer has some visual impacts in terms of its 
design and appearance and some impacts on overlooking of gardens. 
However, officers do not consider that this is a sufficient reason to 
seek its removal given the material weight that can still be attributed to 
the Certificate of Lawful Development. As a fall back the applicant 
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could lawfully start afresh and construct a virtually identical dormer 
window.  

It is accepted following the Inspector’s reasoning that the works to the 
roof and the construction of the dormer were carried out as a single 
operation. However, officers remain of the view that it is neither 
expedient nor in the public interest to take enforcement action to seek 
the stripping of the roof covering, the removal of the additional timbers 
and insulation between and to reinstate a less energy efficient roof 
structure simply to reduce the ridge height and height of the roof plane 
by the depth of the new timbers (75mm).  

The Certificate of Lawful Development remains a significant and very 
real material consideration in the assessment of appropriate action. If 
the dormer is removed and the roof ridge and eaves are returned to its 
original form, the applicant could still lawfully construct a new dormer 
as a new and separate building operation in compliance with the terms 
of the Certificate of Lawful Development. This new lawful dormer would 
be almost identical in appearance to that as currently exists and have 
the same issues of impacts on residential amenity.  

Realistically, just returning the roof to its original dimensions and the 
removal of the dormer as built would not necessarily remedy the issues 
of overlooking. It is officers’ opinion that a more proportionate and 
effective approach would be to accept the changes to the roof and to 
allow retention of the dormer, but with the addition of obscure glazing 
to 3 panels at the kitchen south eastern end of the dormer. This would 
be secured by seeking such requirements in a new and appropriately 
worded Enforcement Notice….  

8.3 Legal  

8.3.1 It should be noted that the only issue in consideration is whether 
or not an Enforcement Notice should be served.  

The decision of whether or not a Certificate of Lawful Development 
ought to have been issued is one which has passed and is not capable 
of being revisited. When considering an application for a Certificate of 
Lawful Development, officers cannot consider the planning merits of 
the application and must only consider whether or not the proposed 
development complies with the requirements of the General Permitted 
Development Order.  

When considering the application, Members should take into account 
the fact that, to comply with any new Enforcement Notice served, the 
Applicant could simply reinstate the roof line and then build the dormer 
window in accordance with the Certificate of Lawfulness.  
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The Council has had the benefit of additional legal advice from a 
barrister specialising in planning matters. That advice supports the 
approach being advocated within this report.” 

 

14. The report recommends that if an enforcement notice is issued it should be on 

the following terms, alleging a breach consisting of: 

 

“(i)  The laying of additional timbers to the top side of the existing rafters;  

(ii)  The placing of a new sarking membrane, affixing of battens and 
affixing natural slate;  

(iii)  The increase in the former ridge height by the re-profiling of the roof 
apex and the removal and re-laying on a new mortar bedding of the 
existing ridge tiles:  

(iv)  The construction of a box dormer window roof extension.  

Further in the alternative, even if the development were to benefit from 
Schedule 2, Part 1, Class B of the Town and Country Planning (General 
Permitted Development) (England) Order 2015, the Building has not been 
constructed in accordance with B2 (b) (i)(aa) in that the eaves of the 
original roof have not been maintained or reinstated.”  

 

15. The requirements to be requested are recommended as:  

 

“The applicant is required to substitute the 3 existing clear glazed units 
located on the south west corner aspect of the dormer from clear glazing 
to obscure glazing with an obscuration level of 3, on a scale of 1 - 5 
(where 1 is clear and 5 is completely obscure. The window(s) shall be 
permanently retained in that condition.” 

 

16. I will have more to say on this in the Advice section. 

 

17. The note above regarding counsel’s advice refers to a barrister’s advice dated 27 

April 2017 (subsequently found to have been incorrect), and a Further Advice 

dated 24 June 2017. Those instructing do not know whether the same barrister 

was instructed in relation to this advice, or who the barrister was. 
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18. Those instructing have submitted a letter from Emery Planning dated 14 June 

2017 concerning enforcement action. This is included in the information pack for 

the Council’s Planning Committee meeting on 20 July 2017.  

 

19. Emery’s letter considers the implications of the CLOPUD and whether there is 

any remedy available to the Council to revoke the CLOPUD. Emery concluded 

that the development described in the CLOPUD would not comply with the 

relevant requirements of the GPDO and would not therefore be permitted 

development. They considered the CLOPUD should be revoked, as the evidence 

provided by the applicant in the CLOPUD application was false. The letter 

continued: 

 

“Notwithstanding this, regardless of whether the CLOPUD is revoked 
or not, it is our opinion that the CLOPUD can no longer be relied upon 
to confirm the lawfulness of the dormer window shown, as there have 
now been material changes since the CLOPUD was granted. Firstly, a 
change in legislation has occurred, with the 1995 version of the GPDO 
(under which the CLOPUD was granted) now being replaced by the 
2015 version. Secondly, the owners of the Land at Monton have 
constructed an attached garage since the CLOPUD was granted. The 
roof of the dwelling now connects to the roof of the garage. This is also 
a material change in the site. If the owners wanted to construct the 
dormer now, a fresh CLOPUD application would therefore be required 
to assess the lawfulness of the dormer under the 2015 version of the 
GPDO. 

Notwithstanding the above, the development detailed in the CLOPUD 
does not comply with the requirements of the GPDO and would 
therefore be unlawful if constructed. Therefore, regardless of the 
CLOPUD, if the dormer detailed in the CLOPUD was to be 
constructed, the LPA could still enforce against the development. As 
we set out below, we consider it would be expedient to do so.  

… 

The LPA still has the ability to enforce against this and it is our opinion 
that it would be expedient to enforce, given the negative impact on the 
amenity of your property and those of your neighbours.  

Regardless of whether the alterations to the roof and the construction 
of the dormer were undertaken as a single operation (which we 
consider they were), the LPA can and should enforce against both and 
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an enforcement notice must refer to both as part of the alleged breach. 
The steps required to remedy the breach in an enforcement notice 
should include the removal of the dormer and the removal of all 
structures and works undertaken in raising the height of the roof and 
restoring it back to its original height and profile.  

 

20. In light of the above am instructed to advise on the following: 

 

a) Can it now be argued that the CLOPUD is no longer valid, as Emery 

Planning concluded;  

b) Does the landowner still have the benefit of the fallback of the CLOPUD; 

and 

c) Could the Council legitimately revoke the CLOPUD (without having to pay 

compensation) on the basis that the application was misleading? 

 

Advice 

 

Lawfulness of CLOPUD 

 

21. The CLOPUD was granted under section 192 of the Town and Country Planning 

Act 1990 (“the 1990 Act”). It confirms that in the Council’s opinion the 

development was permitted development under Schedule 2, Part 1 Class A 

(which should read Class B) of the 1995 GPDO. The 1995 GPDO was revoked 

by the Town and Country Planning (General Permitted Development) 

(England) Order 2015 on 15 April 2015. 

 

22. Section 192(4) provides that “the lawfulness of any use or operations for 

which a certificate is in force under this section shall be conclusively 

presumed unless there is a material change, before the use is instituted or the 

operations are begun, in any of the matters relevant to determining such 

lawfulness.” This means that prior to the development commencing the 

lawfulness of a proposed development is only presumed until there is a 

material change. Here no operational development can be taken to have 
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been carried out as the dormer was part and parcel of the unlawful roof 

enlargement (see Inspector Freer’s decision). Therefore, by section 192(4) if 

anything material has changed since the CLOPUD application, the 

subsequent CLOPUD no longer stands. 

 

23. I am in agreement with Emery Planning when they state that the CLOPUD is, on 

its face, unlawful (specifically, it is ultra vires). Emery takes a pragmatic view, but 

the law is, on occasion, unforgiving. Class A of Part 1 of Schedule 2 of the 1995 

GPDO granted permitted development rights for the “enlargement, improvement 

or other alteration of a dwellinghouse”, but, by Class A.1(i)(iv), this did not grant 

rights for “an alteration to any part of the roof of the dwellinghouse”. Those rights 

are conferred by Class B. This is not a minor error: Class A and Class B rights 

are wholly different and subject to entirely different limitations and conditions. The 

officer’s report cites Class B but that document cannot assist here to construe the 

CLOPUD. As was stated by Keene J (as he then was) in R v Ashford BC Ex p. 

Shepway DC [1999] P.L.C.R. 12 “resort to extrinsic evidence,…would not be 

appropriate in the case of a public document of this kind as a general rule.” Whilst 

there are exceptions to the general rule, here the certificate does not refer to the 

officer’s report. Moreover, that the CLOPUD was granted considering Class A 

and not Class B rights is not ambiguous (which enables one to have regard to 

extrinsic evidence). The CLOPUD is simply wrong, and ultra vires. The Council 

had no power to grant the CLOPUD under Class A. Thus, the CLOPUD is 

unlawful, as it was not granted under the correct powers and it cannot be taken 

into account in any subsequent decision. 

 

24. Moreover, circumstances have changed such that the Council is obliged to 

reconsider whether the dormer – which still falls to be developed, as what is there 

now is wholly unlawful - would constitute permitted development. The application 

form for the CLOPUD states (at section 7): “[t]he property is a bungalow which 

has not had any works done to it since construction therefore all permitted 

development rights pertain to the original structure.” 
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25. That is no longer the case, as the utility room/garage extension to the dwelling 

house was constructed (without consent) and granted retrospective planning 

permission, (as was required because it was larger than what is consented under 

permitted development rights). The roof of the extension is continuous with the 

roof of the dwelling and therefore the enlargement of the roof space occasioned 

by the garage extension must be taken into account when considering whether 

the roof space extension occasioned by the dormer would still benefit from 

permitted development rights. The additional height of the roof has also enlarged 

the roof space and that too must be taken into account when now considering 

whether the dormer would benefit from permitted development rights. 

 

26. Finally, the Council considers that the dormer would comply with Class B.1. and 

Class B.2. limitations. Class B.2.(c) requires:  

 

“(c) any window inserted on a wall or roof slope forming a side 
elevation of the dwellinghouse shall be –  

(i)  obscure-glazed; and  

(ii)  non-opening unless the parts of the window which can be opened  

are more than 1.7 metres above the floor of the room in which the 
window is installed.”  

 

27. As noted by Emery Planning, the windows shown on the plans submitted with the 

CLOPUD application are not obscured-glazed and the plans show four of the 

windows would be able to be opened. The CLOPUD therefore would fall foul of 

Class B.2(c)(ii). As a result of not complying with these conditions, the proposed 

development could not be permitted development and express planning 

permission should have been required for the development proposed in the 

CLOPUD application.  

 

28. In this respect the application forms states the elevation is a rear elevation and 

the CLOPUD was granted on that basis (as later confirmed in the 25 February 

2016 report). This was, according to the Council, correct as a matter of “planning 
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judgement”. This statement is correct insofar as it is a matter of planning 

judgment, but that judgment, to be exercised lawfully, must take into account all 

material considerations. Those include the Department of Communities and 

Local Government publication “Permitted development rights for householders: 

Technical guidance”, which states: 

 

“...... in most cases the principal elevation will be that part of the house 
which fronts (directly or at an angle) the main highway serving the 
house… There will only be one principal elevation on a house….The 
rear wall or walls of a house will be those which are directly opposite 
the front of the house”.  

 

29. It is clear from the above that the elevation on which the dormer was proposed 

cannot, taking into account the technical guidance, be considered to be the rear 

elevation of the dwelling. It must be a side elevation. Both Emery Planning and 

Planning Aid’s consultant (notably John Harrison) came to the same conclusion 

separately. The officer’s report does not grapple with the issues raised in relation 

to consideration of the side/rear elevation issue.  

 

30. It appears to be implicitly accepted in the officer’s recommendation on 

enforcement action that the elevation on which the dormer is to be constructed is 

in fact the side elevation, as the report recommends that the enforcement notice 

requires that three of the windows are covered in obscure glazing.  

 

31. It follows that the dormer proposed in the CLOPUD application could not lawfully 

constitute permitted development. 

 

Fallback 

 

32. I agree entirely with the statements made in the Emery Planning letter concerning 

the fallback position, and have little further to add. The CLOPUD is quite simply 

not a fallback. It was not lawfully granted and in any event, the facts on which it 
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had been proposed have been overtaken by the landowner’s subsequent actions 

(see section 192(4) of the 1990 Act and note 4 on the CLOPUD itself). 

 

Revocation 

 

33. The Council is entitled to revoke the CLOPUD by section 193(7) of the 1990 Act, 

which provides (so far as relevant)  

 

“A local planning authority may revoke a certificate…if, on the application for 
the certificate –  

(a)  a statement was made or document used which was false in a 
material particular; or  
(b)  any material information was withheld.”  

 

34. Clearly the application contained false information concerning a material 

particular in that it was stated that the elevation was the rear elevation, and 

therefore the CLOPUD can be revoked by the Council.  

 

Proposed Enforcement Notice 

 

35. The notice recommended by the officer cites the laying of additional timbers to 

the top side of the existing rafters; the placing of a new sarking membrane, 

affixing of battens and affixing natural slate; the increase in the former ridge 

height by the re-profiling of the roof apex and the removal and re-laying on a new 

mortar bedding of the existing ridge tiles, and the construction of a box dormer 

window roof extension. However, it only requires that three existing clear glazed 

units located on the south west corner aspect of the dormer be substituted 

with obscure glazing. Two issues arise, beyond the incomprehensible 

statement in the officer’s report that the dormer/raising of the roof “will 

preserve and enhance the Grange Conservation Area”, and accepted issues 

of overbearing, loss of privacy and injury to residential amenity to local 

residents as a result of the dormer. I do not deal with these points as they are 
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matters of planning judgment and not law, but they are certainly relevant to 

the Council’s decision on the expediency of issuing an enforcement notice. 

 

36. Firstly, even if the enforcement notice as proposed is complied with, the 

dormer will still not comply with Class B.2.(c) as it will still fall foul of the 

requirement that the windows are non-opening.  

 

37. Moreover, it does not require the demolition of the dormer or reduction in 

height of the raised roof, and so these unlawful works will be conferred 

legality by the operation of section 173(11) of the 1990 Act.  

 

38. These issues with the proposed enforcement notice should be raised with the 

Council. 

 

Conclusion 

 

39. The Council formerly considered it expedient to undertake enforcement action 

against the raising of the roof of the property because it negatively affected the 

amenity of neighbouring residents. This has not changed. It follows that not only 

should it issue a second enforcement notice, it must also seek to enforce against 

the erection of the unlawful dormer, which clearly has a significant impact on the 

amenity of neighbouring properties. The dormer is not permitted development, 

and the CLOPUD cannot be considered to constitute a fallback. 

 

40. I trust that I have addressed the question posed by those instructing. If I may be 

of any further assistance please do not hesitate to contact me in the usual way. 

                                                                                 

  19 July 2017 

Nina Pindham 

No5 Chambers  
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